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1. Introduction 
 
 Military preemption is a euphemism for the unilateral, and often transnational, application 
of State violence in response to a real but non-imminent threat. Its lawfulness is contested. 
Whilst its supporters frequently attempt to subsume it within the regime of self-defense, its 
opponents usually describe it as aggression in all but name.  
 Military preemption typically does not meet the requirements of Article 51 of the UN 
Charter. But there is an increasing recourse to, and acceptance of, preemption by UN member 
States. Policy reasons account for both the formal proscription and its occasional discrepant 
implementation. This article intends to shed light on the policy reasons which are often ignored 
or overlooked but which are nevertheless necessary to understand and predict the nature and 
future of preemption. 
 

 
2. The Definition and Nature of Preemption 

 
 The Oxford Dictionary defines ‘preemption’ as “obtaining or preventing something by 
acting in advance”2. Michael Reisman defines ‘preemptive self-defense’ as follows: 

The claim to preemptive self-defense is a claim to entitlement to use unilaterally, without 
prior international authorization, high levels of violence to arrest an incipient development 
that is not yet operational or directly threatening, but that, if permitted to mature, could be 
seen by the potential preemptor as susceptible to neutralization only at a higher and possibly 
unacceptable cost to itself.3 

Preemptive actions can take many forms (detention, torture, assassinations) but the kind of 
action that will be analyzed in the present article is the rather delimited although imperfectly 
defined ‘surgical strike’ operation carried out extra-territorially: one that necessitates a higher or 
different threshold than the preemptive detention/torture of individuals or that of targeted 
killings but yet a lower threshold than the all-out preemptive war. 
 “Preemptive” or “preventive” self-defense is increasingly invoked. But these terms are 
largely unrecognized in international law, especially in treaty law. Both concern a military act in 
response to a perceived threat. But they do differ with respect to the temporal factor: whereas 
preemptive actions would seem to cover reasonably foreseeable threats, preventive actions 
appear to include merely conceivable threats which may - or may not - occur in the more distant 

                                                 
 1 Régis Bonnan has graduated in law from the University of London, Paris and Geneva. He is now pursuing 
post-graduate studies at Duke University Law School.  

2 Oxford Advanced Learner’s Dictionary of Current English (ed. A P Cowie), Fourth Edition, Oxford 
University Press, 1993.  

3 Reisman M., The Past and Future Of the Claim of Preemptive Self -Defense, 100 American Journal of International 
Law, 2006, at p. 526. 
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future. The former may prove to be lawful in certain circumstances. The latter actions are akin to 
aggression.4  
 The confusion between the two is facilitated by the media and legal literature, sometimes 
unwittingly, sometimes deliberately. Preemptive and preventive actions are often conflated; but 
they are at times also distinguished with the idea that the former are somehow permitted or more 
or less tolerated. This may well be de lege ferenda. It is not however lex lata.  
  ‘Preemptive self-defense’ is not humanitarian intervention. The very idea of “humanitarian 
pre-emption” may well create some eyebrow-frowning amongst more than a few publicists.5 In 
any event and whatever the resemblance it may have with “humanitarian intervention”, it should 
be stressed that “humanitarian preemption” aims at preventing a future threat, however serious, 
whilst “humanitarian intervention” is directed at putting an end to a dire and on-going situation. 
The motives of the interveners are also presumably more altruistic in ‘humanitarian intervention’ 
than in ‘humanitarian preemption’. Despite some opinions to the contrary, “humanitarian 
intervention” is not (yet) a norm of general international law. The requisite opinion juris is lacking. 
This is borne out by the 1999 G77 Ministerial Declaration (XXXIII).6  
 Unlike terrorism, preemption is neither indiscriminate nor does it require or seek publicity 
to be effective. Because the feared attack lacks imminence, preemption is also not tantamount to 
self-defense. But nor is it identical to aggression for the preemptive act is often a reaction to past 
attacks and its objective, beyond its punitive coloration, is not expansionistic but in large measure 
defensive. Rather, preemption refers to a forceful self-help measure designed to produce a fait 
accompli to prevent the formation of another prior fait accompli on the part of the adversary. It is 
therefore a unilateral measure whose justification lies more in its utility than necessity.  
 Preemption is about taking the initiative as to the time, location and mode of fighting7 and 
constitutes an application of the well-known slogan “attack is the best defense”. It is utilitarian8 
unilateralism in the application of force based on the perception of a foreseeable threat. But the 
preemptive act is both potentially fallible and irreversible and it is also almost invariably 
performed by the military stronger State which neither expects nor fears a costly reaction from 
the State targeted. Thus, by object, effect and participant, preemption is a “manifestation of a 
policy of force.”9  
 Preemption is sometimes compared and contrasted to deterrence. The reality is that 
preemption – both in terms of implementation and threat – can comport a deterrent element, 
but, empirically, preemption also has a retaliatory trait, something not necessarily linked to 
deterrence proper. 
 Indeed, even though temporally, preemption and retaliation are at the opposite ends of the 
spectrum, preemptive actions are often, if not always, disguised forms of retaliation. The 
preemptive act is not only future-oriented with respect to the perceived threat but often, and in 
                                                 

4 See paragraph 6 of Resolution 10A of the Institut de Droit International dated 27 October 2007 (Santiago 
Session): “There is no basis in international law for the doctrines of “preventive” self-defence (in the absence of an 
actual or manifestly imminent armed attack)”. The document can be found at http://www.idi-
iil.org/idiE/resolutionsE/2007_san_02_en.pdf, accessed on 1 September 2009.  

5 The term seems to have been coined by Dershowitz: see Dershowitz A., Preemption: a knife that cuts both ways, 
Norton Paperback, New York, 2007, at p. 212. 

6 See paragraph 69 of the G77 (XXXIII) Ministerial Declaration, New York, 24 September 1999. The 
document can be found at http://www.g77.org/doc/Decl1999.html, accessed on 1 September 2009. 

7 Malnes R., National Interests, Morality and International Law, Scandinavian University Press, 1994, at p. 107. 
8 One-oft repeated example - made with the benefit of hindsight - of the advantages of 

preemption/prevention is the hypothetical scenario of the USA or Great Britain taking preemptive action against 
Germany in the 1930s, thereby preventing the Second World War. 

9 This expression paraphrases the International Court of Justice - see paragraph 35 of the “Corfu Channel Case, 
Judgment of  April 9th, 1949 : I.C.J. Reports 1949, p.4”. The judgment can be found at http://www.icj-
cij.org/docket/files/1/1645.pdf, accessed on 1 September 2009. 
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addition, past-oriented insofar as it constitutes a response to a hostile act or series of incidents 
which have already occurred and without which the preemptive action would probably not 
eventuate. It is thus very often retaliation in response to indirect aggression or to hostile actions 
short of an “armed attack” or effectuated when the immediacy requirement of self-defense is 
unsatisfied; otherwise the traditional legal regime of self-defense could be validly invoked. This 
does not mean that the primary object in preemption is not preventive but it is suggested that in 
all forms of preemption, there is a punitive aspect inherent to retaliation which is also at play. 
This was manifestly the case in the April 1986 US strikes against Libya. This was also the case in 
the Israeli strike in Osirak of June 1981. 
 
 

3. The Purpose of Preemption or its Policy Justifications 
 
 The principal idea behind the rationale for preemtive strikes is that adversaries and 
weapons - objectives and capacities - have changed dramatically since the drafting of the UN 
Charter such that the international law requirement to wait for the quasi-permanent threat to 
become imminent may well be unrealistic and dangerous. Not only have the dangers increased in 
numbers and nature, but the United Nations, it is argued, has also not been exerting its 
responsibilities as diligently as expected. Furthermore, State deterrence has become less efficient, 
if not irrelevant against adversaries with no “return address” upon whom to exact revenge so as 
to prevent – by dissuasion – future similar acts which precipitated the violent response in the first 
place. In this context, refusing the right to strike first could constitute a prescription for national 
suicide. It  could even be perceived by the adversary as a projection of weakness, tantamount, in 
effect, to an invitation for aggression. Weakness, after all, is provocative.10 Preemption, on the 
other hand, constitutes a rejection of the “sitting duck” posture11 and of the priority principle. Its 
underlying philosophy is that the aggressor is the one who makes war or the attack unavoidable. 
Importantly, this will not necessarily be the party who physically strikes first.12 
 At the domestic level, considering preemption unlawful and thus unthinkable may 
constitute a recipe for a head-on collision course with democratic politics.13 Inaction could also 
prove to be impractical, even outcome-determinative, and thus increasingly improbable, when 
waiting for the imminence of the attack may no longer be practically possible: gone is the era of 
formal declarations of war accompanied by visible mobilizations of armies permitting the easy 
characterization and implementation of the anticipatory action.  
 Preemption is by nature directed at military objectives and may cause less deaths and 
destruction than would deterrence. It is deterrence, not preemption, which is principally aimed at 

                                                 
10 The phrase is of former US Defense Secretary, Donald H. Rumsfeld. See Ruttenberg J., In Farewell, Rumsfeld 

Warns Weakness is ‘Provocative’, The New York Times, 16 December 2006. The document can be found at 
http://www.nytimes.com/2006/12/16/washington/16prexy.html, accessed on 1 September 2009.  

11 McDougal M., The Soviet -Cuban quarantine and self -defense, 57 American Journal of International Law, at p. 
601: “[…] the principle of effectiveness […] could scarcely be served by requiring States confronted with necessity 
for defense to assume the posture of ‘sitting ducks’.”  

12 Dinstein Y., War, Aggression and Self -Defence, Cambridge, Cambridge University Press, Second Edition, 1994, 
at p. 190: “The crucial question is who embarks upon an irreversible course of action, thereby crossing the Rubicon.” 
The priority principle is identifiable by the criterion of ‘first shot’: the aggressor is the State which first employs force 
outside its territory. But it is only a presumption of aggression, which can be rebutted. One manifestation of the 
priority principle is found in Article 2 of the Definition of Aggression (General Assembly Resolution 3314). 

13 Reisman M., Editorial comment : Assessing Claims to Revise the Laws of War, 97 American Journal of 
International Law, 2003, at p. 89: “[…] for a government in a functioning democracy whose population faces such 
violence will not last long if, in the circumstances, it tells its electorate that international law prevents it from taking 
anticipatory or preemptive action.” 



LASIL - SLADI 
 

 Perspectivas – 06/09
 
 

ISSN 1662-8209

civilians.14 In any case, preemption, the supporters point out, does not mean recourse to force as 
a first resort. Preemption could also be the draw-back solution to inefficient deterrence15 vis-à-vis 
deeply religious and hostile States or groups for whom mutually assured destruction may not be a 
deterrent but rather an incentive.16 In support of preemption in limited cases and where Security 
Council authorization is absent, Alan Dershowitz has observed that: 

Perhaps the best evidence of the current inability of the UN to deal with dangers that may 
require preventive intervention lies in the tragic history of its impotence – as well as that of the 
rest of the world – in the face of humanitarian threats to millions of innocent people, 
especially in third world countries.17 

 The consequentialist community interest argument is also evoked. It is not only that the 
risk of inaction would be greater than the risk of action (i.e. the actual killing, maiming and 
destruction wrought by the State’s preemptive strike would be less grave and dangerous than the 
threat of harm from the adversary). It is that State preemption can prevent an attack and, as a 
corollary, its very own use of force in response to the prior attack. In other words, the immediate 
but limited use of violence would prevent a more comprehensive use of force in the future. 
Dershowitz has argued that: 

One of the great difficulties of evaluating the comparative advantages and disadvantages of 
deterrence versus preemption is that once we have taken preemptive action, it is almost never 
possible to know whether deterrence would have worked as well or better […] It is also 
difficult to know with precision the na ture and degree of the harm that may have been 
prevented.18 

 At the normative level, preemption is a response to the criticized legal gap between the 
force prohibited in Article 2(4) of the Charter and the force authorized in Article 51 which to 
some publicists marks the formalization of a contradiction between State interests and due 
respect for international law. Indeed, the problem with the current legal regime is that the danger, 
created or exacerbated by the violation of Article 2(4), must be ‘internalized’ by the State 
suffering the violation, not by the State committing it. By contrast, preemption is a rejection of 
this internalization of risks by shifting the danger and potential injuries onto the other State (or 
any non-State enemy for that matter). 
 
 

4. The Dangers of Preemption or its Policy Objections 
 
 Preemption is all about prediction. Subjectivism is perforce a central feature of preemption, 
both as to the perceived threat of being attacked and as to the necessity to respond. Perhaps 
most problematic, at the conceptual level, in the idea of preemption is the mechanism by which 
an unlawful (and even future) intention to attack is imputed on the part of the targeted state by 
the targeting state. Yet this intention may not be real or, if real, could be neutralized through 
diplomatic initiatives, economic sanctions or a change of government. This reveals a propensity 
to act on the basis of the worst-case scenario against military weaker States and organizations that 
                                                 

14  Dershowitz A., Preemption: a knife that cuts both ways…, at p. 99. 
15 Deterrence – nuclear or not - may also be unlawful if it amounts to a threat of the use of force interdicted 

by Article 2(4). 
16 This is the argument elaborated by the American ‘Arabist’ scholar, Bernard Lewis (Lewis B., Herzliya 

Conference Lecture, The Interdisciplinary Center Herzliya, 7th Conference 2007). The document can be found at 
http://www.herzliyaconference.org/Eng/_Articles/Article.asp?ArticleID=1675&CategoryID=223, accessed on 6 
January 2009. 

17 Dershowitz A., Preemption: a knife that cuts both ways …, at p. 212. 
18 Dershowitz A., Preemption: a knife that cuts both ways …, at p. 10. 
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often use force as their preferred mode of action. The risk of miscalculation is also aggravated by 
the possible lack of communication between the warring parties. 
 The ‘opening the floodgates’ argument is serious: As Schachter argues, “to permit states 
that feel threatened to take defensive measures by pre-emptive action would open up a wide area 
for unilateral force.”19 The preemptive action could also be taken by two or several States as a 
form of collective self-defense (assuming preemption falls within self-defense) and thus implicate 
a greater number of States in the same conflict. The risk of generalized conflict is accounted by 
yet another and more probable factor: should, for example, war-planes of State A preemptively 
target State B by flying over the territorial airspace of consenting States C and D, the two latter 
States will have committed, by application of Article 3(f) of the 1974 Definition of Aggression, an 
aggression triggering State’s B right of self-defense vis-à-vis States A, C and D. The generalization 
of the conflict would assume even greater consequences should a State exercise its right of 
collective defense in support of State B. In the end, therefore, one single and geographically 
confined preemptive strike may legally and factually backlash into a large-scale and perhaps even 
prolonged conflict. 
 But possibly the greatest danger of preemption lies in the vicious cycle of violence whereby 
the use of force becomes increasingly probable as a result of States breaking freer and sooner 
from the legal temporal exigency. Professor Sofaer put it most succinctly:  

The nature of pre-emption is such that the state you are threatening to preempt will anticipate 
that you will attack it before it has actually formed an intention to attack you. The 
consequence is that both states will tend to regard a first strike as the preferable course of 
action to waiting for the other to attack at its convenience.20 

Thus, preemption, which is destined to prevent the potential concretization of violence, ironically 
raises the level of expectation of violence, thereby increasing the probability of its eventuation.21  
 
 

5. The Question of the Lawfulness of Preemption 
 
 Preemption is one specific use of force in the contemporary system of regulated violence. 
Whereas the UN Charter seeks to minimize international violence, the purpose of the practical 
application and theoretical invocation of preemption is to allow greater permission to use force in 
international relations. Because the State’s military action is most often conducted outside of its 
own territory and projected onto the territory of another State, the act will constitute a minima an 
unwarranted violation of the latter State’s sovereignty.22 And the State’s exhaustion of all peaceful 
avenues, amicable or jurisdictional, will not permit the use or threat of use of force for the simple 
reason that the principle laid out in Article 2(4) will still apply. Ratione materiae, the preemptive act 
will presumably constitute a use of force falling under the scope of application of Article 2(4) of 

                                                 
19 Schachter O., The Lawful Resort to Unilateral Use of Force, 10 Yale Journal of International Law, 1984 -1985, at 

p. 293. 
20 Sofaer A., Professor Franck’s Lament, 27 Hastings International and Comparative Law Review, 2003-2004, at p. 

437. See also Dershowitz A., Preemption: a knife that cuts both ways …, at p. 166. 
21 Reisman M., Assessing Claims to Revise the Laws of War .…, at p. 89. 
22 The principle of non-intervention in the internal and external affairs of another sovereign State, confirmed 

by the International Court of Justice and by numerous General Assembly Resolutions is a corollary of the principle 
of the sovereign equality of all States upon which the United Nations Organization is founded. See Resolutions 2131 
(21 December 1965), 2625 (24 October 1970), 36/103 (9 December 1981) and 42/22 (18 November 1987); and 
Article 2(1) of the UN Charter. To be accurate, the word ‘Members’ is used rather than ‘States’. 
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the Charter and satisfy the threshold of an “armed attack”23 with the effect of triggering the right 
of forceful self-defense on the part of the State that incurred the prior violation of the 
international obligation.24 The act will also - as a consequence and in principle - make the former 
State’s internationally responsible. 
 Preemption implies a calculated choice. This renders the necessity requirement inherent to 
self-defense very difficult to satisfy, which in turn complicates the appraisal of the proportionality 
requirement of self-defense. Proportionality requires a comparison which, however, remains 
somewhat elusive if the threat is non-existent or non-imminent. A re-interpreted notion of 
“imminence” is often associated with the argumentation in favor of preemption. But the word is 
employed with a different and non-juridical meaning: the strike is ‘imminent’ not because of the 
temporal proximity to the feared attack but because it may be the best or last opportunity to 
strike in favorable military and political conditions.25  
 Under Article 51 of the UN Charter law, self-defense requires an additional reporting 
obligation to the Security Council, indicative of good faith in the exercise of the right.26 This is a 
procedural condition which will likely not be respected by UN Member States that use 
preemption and that most often attempt to deny or minimize their participation in and 
knowledge of the act thereof. 
 Preemption also causes prejudice, in a legal sense, to the Security Council. The reason is 
that the prerogative to use force absent an imminent threat vests only with the said UN organ 
(see Article 2(5) and Article 39 of the Charter). The Institut de Droit International said expressly 
that “In case of threat of an armed attack against a State, only the Security Council is entitled to decide or 
authorize the use of force.”27 Hence, preemption entails UN systemic costs by encroaching on the 
centralization of force assigned to the Security Council28: that includes both the power of 
« constatation » in Article 39 and the power of execution best exemplified in Article 42 of the 
Charter.  
 Interestingly, the very threat of preemption, as opposed to the threat of retaliation or policy 
of deterrence (upon which the International Court of Justice did not intend to pronounce itself29) 
may also be unlawful as “whenever the use of force is prohibited, a threat to use that same force is also 
prohibited.”30 It is also possible that the repetitive threats to use force preemptively or preventively 
amount to unlawful propaganda in favor of a war of aggression. Such propaganda is explicitly 
prohibited in General Assembly Resolutions 2625 (24 October 1970) and 42/22 (18 November 
1987).  
                                                 

23 See Article 51 of the UN Charter. The act would a priori equally qualify as an act of aggression for the 
purposes of the General Assembly Definition of Aggression (14 December 1974) - falling under one or several of 
the acts mentioned in Article 3 of the said Definition, depending on the modality of the operation. 

24 Even if one considers that the territorial integrity of the ‘victim State’ has not been violated, the State’s 
territorial sovereignty (both the plenitude and exclusivity of the territorial competence) will have suffered interference. 
See Island of Palmas Case (Netherlands/United States of America) , Award of 4 April 1928, R.S.A., Vol. II, at 835. 

25 See Dershowitz A., Preemption: a knife that cuts both ways …, at p. 96.  
26 On this procedural obligation, see para 235 of Military and Paramilitary Activities in and against Nicaragua 

(Nicaragua v. United States of  America), Merits, Judgment, I.C.J. Reports 1986, p.14. 
27 See paragraph 7 of Resolution 10A of the Santiago Session (see supra  footnote 4). 
28 Whether exercised individually or by a ‘coalition of the willing’, preemption is necessarily unilateral in the 

sense that it is effectuated without the Security Council authorisation and absent an armed attack or imminent armed 
attack. It thus weakens the institutional framework designed in the Charter and runs counter to Article 2(3) and its 
corollary Article 2(4) of the Charter. 

29 See paragraph 67 of “Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, 
p.226. The Court did stress however the applicability of international humanitarian law. 

30 Ibid, at paragraph 47. Regarding this advisory opinion, Professor Condorelli wrote that “[…] the Court 
correctly couples the threat of force with its use and points out that whenever the use of force is prohibited, a threat 
to use that same force is also prohibited […]” (Condorelli L., Nuclear Weapons: a Weighty Matter for the International 
Court of Justice -- Jura Non Novit Curia?  International Review of the Red Cross, Volume 316, 1997, pp. 9-20).  
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 The attempt to subsume preemption under the “self-help” paradigm – the idea of vim vi 
repellere (repelling force by force) – is politically understandable but legally misguided. Forceful 
self-help has been banished at the normative level in the UN Charter. This banishment or 
outlawing has been judicially confirmed in the Corfu Channel case,31 most vividly in the Dissenting 
Opinion of Judge Krylov.  
 Preemptive actions find no support in Resolutions 2625 and 3314 and are deemed to be 
unlawful according to the 2004 Report of the High-level Panel on Threats, Challenges and 
Change (the “2004 Report”),32 even taking into account the worrisome and not far-fetched 
scenario of nuclear terrorism.33 Preemption might run afoul of another criterion laid down in the 
2004 Report: the criterion of the operation having a reasonable chance of success.34 With respect 
to this criterion, the lawyer cannot, however, give a clear answer for it depends on military 
considerations and discussions to which he is not privy, a fortiori given the probable 
disinformation leaked to, and relayed by, the media. The criterion is also problematic in the 
absence of a shared and precise definition of “success”.  
 The 2004 Report and Resolution 10A of 27 October 2007 from the Institut de Droit 
International are both important and recent sources to take into account. Both concern the use 
of force in international law. Both reject any expansion in the use of force beyond anticipatory 
self-defense where there may be a threat of an armed attack but when the attack itself is not 
imminent. 
 As for a condemnatory precedent of preemption, the Israeli strike against the Osiraq 
nuclear installation is a case in point:35 it was condemned by the Security Council,36 the General 
Assembly37  and the European Parliament. In fact, the President of the Security Council and 
representative of Mexico flatly rebuked preemption or preventive war as such: “The concept of 
preventive war, which for many years served as justification for the abuses of powerful States, since it left it to their 
discretion to define what constituted a threat to them, was definitely abolished by the Charter of the United 
Nations.”38 The 1981 Osiraq incident is a precedent which confirms a minima a strong 
presumption of illegality when using force preemptively.39 It must be acknowledged, however, 
that this incident is insufficient per se to rule out all and any future preemptive strikes against 
nuclear installations. A case by-case analysis will be systemically warranted.  

                                                 
31 See page 35 of the judgment (see supra footnote 9).   
32 A more secure world: Our shared responsibility, Report of the High-level Panel on Threats, Challenges and Change, Doc. 

A/59/565, 2 December 2004, at p. 63. For a scathing criticism of the report, see Glennon M., Idealism at the U.N. – 
The High-level Panel’s high-minded errors, February-march 2005 at: 
http://www.hoover.org/publications/policyreview/3431036.html, accessed on 4 January 2009. 

33 For the view that there is a continuing and firm opinion juris as regards the comprehensive prohibition of 
the use of force,  see Abi-Saab G., Cours général de droit international public, Recueil des Cours de l’Académie de Droit 
International, Volume 207, 1987-VII,  at pp. 375-378. 

34 O’Connell M., Preserving the Peace: The Continuing Ban on War Between States, 38 California Western 
International Law Journal, No. 1, 2007, at p. 52: “The principle of necessity requires that the use of force also have a 
reasonable likelihood of successfully accomplishing the military objective.” 
35 Fischer G., Le bombardement par Israël d’un réacteur nucléaire irakien, Annuaire français de droit international, vol. 27, 
1981, at p. 164 : « […] aucun organe international, aucun Etat n’a admis la validité de l’excuse israélienne de la 
légitime défense».  

36 Security Council resolution 487 of 19 June 1981. 
37 General Assembly resolution 36/27 of 13 November 1981. 
38 See International Legal Materials (ILM), 1981, at p. 991. The USSR representative, Mr. Troyanovsky, also 

explicitly evoked ‘pre-emptive strikes’, deeming them not merely unlawful but also criminal (at p. 978). 
39 But see Reisman M., Assessing Claims to Revise the Laws of  War .…, at p. 88: “[…] the Israeli destruction of 

the Osirak reactor near Baghdad in 1981 was a quintessential preemptive action. At the time, it was widely 
condemned as a violation of international law. Scarcely a decade later, after the lethal and aggressive character of the 
regime in Baghdad was exposed, opinions about the preemptive action of 1981 underwent revision in many quarters, 
suggesting that there may be unarticulated, but operative, criteria for assessing the lawfulness of preemptive actions”. 
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6. Concluding Remarks 
  
 The trend of an increasing resort to preemption (directed at the military capacity of the 
targeted country) as opposed to deterrence (aimed at influencing the will of the targeted state) has 
been well noted by Dershowitz.40 Even decades earlier, Walzer had written about the notion of 
“sufficient threat” replacing that of the “imminent attack” as the new criterion of legitimacy.41 
Interestingly, the same expression of “sufficient threat” is re-taken in the December 2002 
“National Security Strategy of the USA” policy paper. But new trends are presently emerging. 
 Three main new trends can be observed: (i) the use of preemption as a form of 
psychological warfare by the publicized threat of its application. The 2002 USA ‘National Security 
Strategy’ paper is perhaps the most manifest and recent example. The logical corollary is that the 
general level of surprise in the implementation of preemption will somewhat be reduced; (ii) the 
increasingly covert character of preemption to the point of anonymous preemption, which entails 
an externalization of both the risks and legal burden of proof onto the enemy. The alleged 
unilateral and extra-territorial Israeli strikes against a Syrian nuclear facility in September 2007 and 
against arms smugglers in Sudan in January 2009 are recent cases in point;42 (iii) the development 
of an anti-preemption strategy by States likely, or fearing, to incur preemption by (a) hiding, 
dispersing and protecting high-value or symbolic targets susceptible and prone to preemption and 
(b) appealing to political organs of the international community prior to the feared preemptive 
act.43 This state of affairs actually reflects the current Iran-Israeli relation where both States are 
engaging in continuous psychological warfare by, among other things, proffering episodic threats 
of reciprocal slaughter. 
 The retaliatory element of preemption may prove to have important consequences in that it 
affords a ‘new’ legal defense to the benefit of the State acting preemptively. In this regard, such 
State could invoke forceful counter-measures or, to paraphrase Judge Simma of the International 
Court of Justice, “proportionate defensive measures” or “proportionate counter-measures” in 
response to hostile actions short of an armed attack.44 The terminology is voluntarily, and not 
coincidentally, different from that of the ‘armed reprisal’ which is generally considered unlawful 
under the jus ad bellum.45 
 Verbal condemnations and criticisms notwithstanding, preemption, more often than not, 
works. The diplomatic costs are indeed often negligible compared to the military and domestic 

                                                 
40 Dershowitz A., Preemption: a knife that cuts both ways …, at p. 2: “We are moving away from our traditional 

reliance on deterrent and reactive approaches and toward more preventive and proactive approaches.”  
41 Walzer M., Just and Unjust Wars: A Moral Argument with Historical Illustrations, New York, Basic Books, 1992, 

Second Edition, at p. 81. 
42 McCarthy R., Attack that killed arm smugglers in Sudan ‘carried out by Israel’, The Guardian, 26 March 2009, 

http://www.guardian.co.uk/world/2009/mar/26/sudan-arms-strike-israel, accessed on 30 August 2009. 
43 Iran seeks ban on striking nuclear installations, The Jerusalem Post, 13 August 2009, 

http://www.jpost.com/servlet/Satellite?cid=1249418591441&pagename=JPost/JPArticle/ShowFull, accessed on 30 
August 2009. 

44 See the Separate Opinion of Judge Simma in Oil Platforms (Islamic Republic of Iran v. United States of America), 
Judgment, I.C.J. Reports 2003, p.161. The Judge uses the expression “proportionate defensive measures” at paragraph 
12 and makes reference to the ambiguous paragraph 249 of the 1986 Nicaragua case. As a result, a State planning or 
carrying out a preemptive action could attempt to rely on forceful counter-measures but these should be situated 
below the threshold of an armed attack as a response to a hostile action which is itself below the threshold of an 
armed attack. This will be difficult to argue when what is at stake is a major aerial strike or sabotage operation 
against, and in the territory of, another State.  
45 See Article 2(4) of the UN Charter, Resolution 2625 and paragraph 48 of the Nuclear Weapons advisory opinion 
(see supra footnote 36).  
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political gains secured. The actual and potential users of this use of force know it. The 
consequence is that such use of force will be used with increasing frequency and in greater 
contingencies.  
 Thus, the very success of preemption constitutes an additional source of danger. Whilst 
this may lead to greater efforts at explicitly prohibiting preemption by treaty, many States will 
object and be adamant to preserve this effective policy option for, and only for, themselves. The 
result will be greater divisions within an already divided international community, further 
uncertainty as to the lawfulness and political desirability of preemption in international relations, 
and ultimately a higher probability of its eventuation. 
  
 


