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The 13 December 2007 judgment of the International Court of Justice (hereinafter, ICJ) in the 
case of Nicaragua vs. Colombia has met with the outspoken criticism of some in the latter 
country, which has sometimes reached levels of accusations against some of the judges 
themselves. This, curiously, runs counter to the self-proclaimed Colombian commitment to the 
rule of law in the international landscape, and was risky insofar as the attitude proved to be 
somewhat contagious and neighboring countries have warned that they would not accept 
“Solomonic” decisions,1 as the one reached by the Court is labeled by some to be, in the (to 
me, false) understanding that it was supposedly made at least partly due to considerations 
different from international legal ones. 

As a Colombian, I must confess that I think that the Court’s decision was a reasonable and 
acceptable one, and in my opinion the attitude of some in Colombia is, to tell the truth, 
shameful and unacceptable. Fortunately, not everyone has taken the side of contradicting the 
ICJ therein. 

In Colombia, any citizen can file an application arguing that a given law –such as those 
approving that the State becomes a party to a given treaty- or article of a treaty to which 
Colombia is a party is unconstitutional, as set forth in article 241 of the Political Constitution 
and indicated in the case law of the Court. An application was filed against the Pact of Bogotá, 
which was the basis of the jurisdiction of the ICJ in the aforementioned case.  

                                                        
* PhD on Public International Law and International Relations; lecturer and researcher on international law of the 
Autónoma University of Madrid. 
1  See: http://www.eluniversal.com/internacional/121130/rebeldia-de-colombia-salpica-diferendo-peru-chile; 
http://www.24horas.cl/internacional/juicioenlahaya/peru-considera-preocupantes-advertencias-de-ex-
presidentes-409058 (last checked: 10 June 2014). 
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In light of how controversial the case was, it is no surprise that everyone was expecting what 
the Constitutional Court had to say because, while the application was against the Pact itself, a 
decision of the Constitutional Court could indirectly have an impact on Colombian official 
attitudes towards implementation (or breach) of the decision reached by the International 
Court of Justice, insofar as the application of unconstitutionality was based on the argument 
that the Constitution determines that the territorial limits of Colombia can only be modified by 
treaties entered into by Colombia –which is something the Constitution truly states-.2 The 
question, therefore, was what would happen if an international judgment ordered the 
modification of Colombian territorial boundaries established at the moment when the 
Colombian Constitution was approved. As can be gleaned, this is relevant from the point of 
view of the relationship between domestic and international law (in a monist State as 
Colombia) and the effectiveness and implementation of international decisions. 

The Constitutional Court issued a decision on May the 2nd, 2014, identified as judgment C-
269/14, which will be examined in this article regarding questions of the impact of that 
judgment on aspects of the implementation of international judicial decisions and the 
effectiveness of international law. 

In its decision, the Colombian Court makes an effort to attempt to somehow harmonize and 
overcome possible tension between the international obligations that bind the State of 
Colombia and the Constitutional demand that any modification of the boundaries of the State 
is agreed upon by means of an international treaty. Despite the expectations that the Court was 
to indicate to agents of the State how to proceed in relation to Nicaragua in light of the 
decision of the ICJ, to my mind the Constitutional Court’s decision curiously leaves the room 
open concerning that case and neither rules directly nor indirectly about the maritime 
boundary dispute between Nicaragua and Colombia. It is telling that the Constitutional Court 
examined the constitutionality of certain dispositions of the Pact of Bogotá, without ever 
referring expressly to the contentious case with Nicaragua, which, granted, was beyond the 
reach of the competition of the Court, both internally and internationally. 

In that regard, paragraph 8.3 of judgment C-269 states that the judgments of the International 
Court of Justice must be “incorporated” by means of international treaties –it may have been 
preferable for the Court to refer to implementation by means of the celebration of treaties that 
lead to compliance with the ICJ’s decisions instead of incorporation, since what is at stake is 
compliance with decisions of international courts, which at the current stage of international 
law are not properly formal sources of international law; and also because the Colombian 
framework of relationships with the international legal system is not a dualist one-. That 
reference to incorporation (or implementation) is to be interpreted in connection with other 
parts of the Constitutional Court’s decision, such as paragraphs 6.3 and 6.4, that refer to the 
requirement of the celebration of treaty as a condition to modify the territory of the State that 
existed when the Constitution was approved. Hence, if the decision of the International Court 
of Justice does not entail a modification of the Colombian (maritime) boundaries existent at the 
aforementioned critical date, but rather limits itself to clarifying what those boundaries are in 
relation to Nicaragua –due to their not having been delimited before-, the celebration of a 

                                                        
2 Political Constitution of Colombia of 1991, article 101, according to which “[t]he boundaries determined in 
accordance with this Constitution can only be changed by means of treaties approved by Congress and ratified by 
the President of the Republic” (unofficial translation, made by the author). 
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treaty –between Nicaragua and Colombia, in this case- would be completely unnecessary, 
because the boundaries would then not have been modified by international bodies as the ICJ 
but would have rather remained unchanged, and what the body in question would have done 
would be merely to shed light on its delimitation. 

While territorial issues often stir impassioned feelings and attitudes –as tends to happen in 
relation to many aspects of and events related to the contingent entities named States, that may 
change and have flaws but people still cling to the idea of them with passion and, often, hatred 
of others, being based as it is on exclusion-, it is my opinion that the International Court of 
Justice in fact did not modify the maritime boundaries of Colombia. In this sense, it is pertinent 
to note that from paragraph 115 to paragraph 118 of its 13 December 2007 judgment on 
Preliminary Objections, the International Court of Justice said that the 82nd meridian was not 
the “boundary dividing the maritime spaces between Nicaragua and Colombia”, unlike what 
Colombia argued. This thus dismisses the idea that the boundary delimited by the ICJ 
amounted to a modification of the boundaries that existed when the Colombian Constitution 
was approved. Moreover, in its Preliminary Objections decision the ICJ also said that the 1928 
Treaty and the 1930 Protocol between the parties “did not effect a general delimitation of the 
maritime boundary between Colombia and Nicaragua.”3 

This analysis indicates that the Constitutional Court’s decision ends up confirming that the 
State must comply with the decision of the ICJ with no delay, being there no internal 
conditions to that effect. Regardless of the presence of a contradiction with previously-defined 
Colombian boundaries or not, it can be said that while not demanding immediate compliance 
with international decisions that do effect territorial changes, the decision of the Colombian 
high Court is still very supportive of the prevalence of international law –that undoubtedly 
exists from an international law perspective-4 and endows that prevalence with arguments from 
the internal law of Colombia, because it calls for the celebration of treaties, which must be 
entered into for the State to meet domestic legal conditions that make it able to comply with its 
international commitments and duties.5  

Moreover, it is in the interests of every State, Colombia included, that international law is 
complied with, and it is also imperative out of consistency. Concerning this, it can be said that 
it is always important to picture oneself in the place of others, and I have no doubt that had 
the ICJ’s judgment been wholly in favor of Colombia, everyone would have utterly criticized 
any Nicaraguan reluctance to recognize the legitimacy of the judgment or to implement it –that 
being said, in my opinion the international decision was not as detrimental to Colombia as 
some put it to be, and actually favored it in part-. Apart from the possible undesired effect of 
predisposing others against the ICJ, the attitude against the decision of that Court is 
inconsistent –as is any refusal to comply with international judgments by State agents, since 
they often preach about the rule of law but fail to uphold the international legality, incurring in 

                                                        
3 See Territorial and Maritime Dispute (Nicaragua v. Colombia), Preliminary Objections, Judgment, I.C.J. Reports 2007, p. 832, 
paragraphs 118 and 120. 
4 See articles 3 and 32 of the articles on the Responsibility of States for Internationally Wrongful Acts drafted by 
the International Law Commission, and article 27 of the Vienna Convention on the Law of Treaties, concluded in 
1969. 
5 See footnote 9, infra. 
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contradiction about the value and presence of legality and contrary to Kantian postulates.6 
Truly, international bodies can –and do- err, but consistency and the proper handling of 
complaints are important. Rather than rebellion, respectful criticism –which may be wrong in 
turn- that suggests future amendments is welcome. 

In sum, on the one hand it can be said that there was no express and proper regulation of the 
maritime boundary between the two States, and on the other hand it can be argued that prior 
to the 19 November 2012 judgment of the ICJ there was no clarity as to that boundary under 
international law. The 2012 decision of the ICJ precisely delimits the maritime spaces over 
which each State in the dispute has jurisdiction in accordance with international norms and 
criteria. In this sense, in its judgment the Court considered that:  

“Nicaragua’s request […] is made in the context of proceedings regarding a maritime boundary 
which had not been settled prior to the decision of the Court. The consequence of the Court’s 
Judgment is that the maritime boundary between Nicaragua and Colombia throughout the 
relevant area has now been delimited as between the Parties”7 (emphasis added) –and went on 
to highlight that the Court does not uphold all Nicaraguan claims, which is something that 
outraged commentators may have failed to properly appreciate-. 

Had the ICJ modified boundaries (which it did not, as argued above), it could be said that the 
constitutional condition that treaties are celebrated, required in order to carry out decisions 
ordering those changes, according to the Constitutional Court of Colombia when interpreting 
the Constitution, could lead to different scenarios, which are not infrequent in the landscape of 
international relations: State agents could be obliged to do something in accordance with their 
domestic law, and this may put their conduct at odds with what international law demands, at 
least temporarily -while a treaty is reached. In that regard, it must be recalled that according to 
international law the international legal system prevails over domestic law, and that internal 
norms or considerations cannot be invoked in order to attempt to justify the breach of 
international norms and obligations. Therefore, in such a case (that, I stress, is not the one 
pertaining Colombia and Nicaragua in the dispute under examination), State agents would find 
themselves in crossroads: they either comply with one of the legal systems and breach the 
other or vice versa –in any case, State responsibility would be engaged, either under domestic 
law or under international law-. This situation would call for the need to harmonize the 
internal and external obligations (e.g. withdrawing from treaties, modifying domestic law, etc.). 
It has been persuasively argued, as in the Commonwealth, that whatever authority that is aware 
of normative contradictions of that sort, such as judges, must draw attention to them and 
request the adequate overcoming of that problem in a way that harmonizes the legal systems 
that contradict each other.8 

                                                        
6 See Immanuel Kant, Perpetual Peace (translated by M. Campbell Smith), George Allen and Unwin Ltd., 1917, pp. 
128-136. 
7 Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, I.C.J. Reports 2012, p. 624, paragraph 250. 
8 The Bangalore Principles: Report of Judicial Colloquium on the Domestic Application of International Human 
Rights Norms, Bangalore, India, 1988, in which it is said that “where national law is clear and inconsistent with 
the international obligations of the State concerned, in common law countries the national court is obliged to give 
effect to national law. In such cases the court should draw such inconsistency to the attention of the appropriate 
authorities since the supremacy of national law in no way mitigates a breach of an international legal obligation 
which is undertaken by a country” (emphasis added). The text can be found in: Murray Hunt, Using Human Rights 
Law in English Courts, Hart Publishing, 2002, at 386. 
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If the maritime boundaries had preexisted and been changed in the case of the dispute 
between Nicaragua and Colombia being discussed, the celebration of a treaty would be called 
for, as follows from the position of the Colombian Constitutional Court: this amounts to 
saying that while there is an internal condition for compliance with an international decision, 
the State has an internal duty to meet that requirement, in order to satisfy its international 
commitments. If such a treaty is not celebrated due to the negligence of the State of Colombia, 
both international and domestic law would be breached, as follows from the Constitutional 
Court’s affirmation that ICJ decisions that modify the territory of the State “must be 
incorporated into the national legal system by means of a properly approved- and ratified-
treaty, according to article 101 of the Political Constitution” 9  (emphasis added; unofficial 
translation, made by the author). 

Apart from the previous considerations, it must be noted that some argued that the ICJ acted 
against the pacta sunt servanda given the presence of treaties in which Colombia and other States 
close to the two parties in dispute were parties, which could supposedly be affected by the 
judgment. In relation to this consideration, it can be put forward that if the maritime boundary 
between Nicaragua and Colombia had not been delimited or clarified before, and third States 
reached agreements on the basis of an alleged maritime boundary unduly interfering with 
another State whose maritime areas would be involved, those agreements could have affected 
Nicaragua as a third party, which is forbidden by international law.10 That being said, the 
International Court of Justice expressed, among others in its decision of 4 May 2011, that it 
would make sure that its final decision in the dispute between Nicaragua and Colombia did not 
affect third States, as for instance Costa Rica,11 which was finally confirmed in paragraph 228 
of its 2012 final judgment in the contentious case. 

The Colombian Court ruled that the law by means of which the “Pact of Bogotá” was 
approved was consistent with the Constitution, in the understanding that, due to constitutional 
requirements, decisions of the ICJ that order a change of the Colombian boundaries existent 
when the Colombian Constitution was approved require the celebration of a treaty that 
regulates the respective changes by the parties affected, Colombia included –logically-. 

It can be concluded that the decision of the Constitutional Court can be regarded as a step 
forward, insofar as it obliges the State to meet the domestic requirements –that undoubtedly 
seem to exist internally in Colombia- for compliance with ICJ decisions that eventually modify 
the territorial and maritime boundaries of the State. It thus must be lauded for highlighting the 
need to strive to harmonize internal and international legal commitments –as did the Bangalore 
Principles too-. Having said that, the rationales of the judgment of the Constitutional Court 
imply that it is not adequate to examine the dispute between Nicaragua and Colombia brought 
before the ICJ in its light, because it is based on the assumption of a modification of 
boundaries set forth when the Colombian Constitution was approved, and that is not the case 
here, because those limits were not modified but merely clarified by the ICJ when it delimited 
them. Consistency and rule of law considerations demand that the State of Colombia complies 

                                                        
9 Constitutional Court of Colombia, Judgment C-269/14 of 2 May 2014, paragraph 8.3. 
10 See Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, I.C.J. Reports 2012, p. 624, paragraph 227; 
article 34 and onwards of the Vienna Convention on the Law of Treaties. 
11 Territorial and Maritime Dispute (Nicaragua v. Colombia), Application for Permission to Intervene, Judgment, I.C.J. Reports 
2011, p. 348, paragraphs 86 through 89. 
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with the decision of the ICJ, which I deem reasonable and ruled in favor of different 
Colombian arguments, as the harmonizing and internationalist approaches of the 
Constitutional Court and international lawyers indicate. Criticism of international decisions, as 
argued before, can be made but through the proper channels and respecting the international 
legality –which can change, but must change in a legitimate and proper manner, being there no 
reason to hold that the law was mishandled by the Court or unfair12 in this case-. 

                                                        
12  On the procedural and substantive fairness of international norms, see Thomas M. Franck, Fairness in 
International Law and Institutions, Clarendon Press – Oxford, 1998, pp. 3-24. 


