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INTRODUCTION 
 

To begin with, I would like to warn that this paper is written in my quality of 
professor, as an academic, and that I purport to make an objective analysis of the current 
trends as far as the definition of indirect expropriation is concerned.1 As a result, no 
inference should be drawn on my personal position as an arbitrator relating to these 
questions. I would like to add, to make things perfectly clear, that when I speak of, let’s say, 
a “dominant jurisprudence”, this does not mean that I approuve it, neither indeed that I 
disapprouve it. It only means that it is the position adopted by more tribunals than other 
positions are by other tribunals. So I hope everything is crystal clear. 

This being said, direct expropriation has become rare, although there seems to be a 
new wave of nationalisations which prevail in certain South American countries – gas in 
Bolivia and oil in Venezuela. However, in spite of the punctual resurgence of this sovereign 
risk par excellence, foreign investors are practically not threatened by these types of risks any 
more. Their investments can nevertheless suffer from the effect of regulation measures. 
The risk flowing from more or less restrictive regulations is, to tell the truth, the same 
whether it concerns national or foreign operators.  However, in the case of the latter, they 
benefit from protections – primarily conventional, whether flowing from bilateral, regional 
or multilateral agreements on the protection of investments, or sometimes contractual – 
which aim to protect them against the eventual confiscatory effects of such measures, 
mainly through a possible recourse to international arbitration. 

We will see that the central question raised by what is called indirect expropriation 
is on how to draw the line, if there is one, between legitimate regulations that do not give rise 
to compensation and regulatory takings that do: this is a very sensitive issue situated at the 
crossroads between the protection of private interests of investors and the safeguarding of 
the sovereign prerogatives of the host States.   
 
                                                 

∗  Professor at the University of Paris 1, Panthéon Sorbonne. 
1  This is a summary, kindly prepared by LASIL staff, of a longer article, « In Search of the Frontiers 

of Indirect Expropriation », A. Rovine (ed), Contemporary Issues in International Arbitration and Mediation, The 
Hague, Kluwer, 2008, pp. 31-53. 
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I. AN IMPRECISE TERMINOLOGY AND A TENTATIVE CLASSIFICATION  

 
a) An Imprecise Terminology 

 
International Investment Agreements, be they bilateral, regional or multilateral, do 

not give any definition of expropriation. Several terms are being used to designate the 
substance of the measures concerned. The term expropriation is used in a generic manner: 
one can use it to designate all types of confiscatory measures whose effect is regarded as 
requiring compensation of the investor. In Anglo-Saxon law, the term “taking” is often 
used: the Fifth Amendment to the United States Constitution for example concerns 
“Compensation for Takings”. The term is also largely used in the field of international 
investment. Moreover, one can find the terms “deprivation” or “depossession” used in 
jurisprudence, doctrine and conventional agreements.  

Although these different concepts each insist on a distinct aspect of the measure, 
they must be considered as interchangeable. Thus, the arbitral tribunal, in the case of 
Lauder v. Czech Republic, noted that: “The Bilateral Investment Treaties (hereinafter: “BITs”) 
generally do not define the term of expropriation and nationalization, or any of the other 
terms denoting similar measures of forced dispossession (“dispossession”, “taking”, 
“deprivation”, or “privation”). Furthermore, the practice shows that although the various 
terms may be used either alone or in combination, most often no distinctions have been 
attempted between the general concept of dispossession and the specific forms thereof ”2. 

As a general matter, the common ground underlying all these terms is that they 
target measures that result in a dispossession of the investor. In fact, one can safely conclude 
that whatever the expression used, indirect expropriation is probably best characterized by 
its effect equivalent to direct expropriation.  

Having first seen that the vocabulary is diversified, the second approach to the 
frontiers of indirect expropriation could be to try to make a classification of the different 
expressions used in the field of expropriation.  
 

b) A Tentative Classification 
 

To attempt a classification and best define indirect expropriation, it seems that the 
most logical approach is to start from the paradigmatic concept of direct expropriation. 

Direct expropriation is a measure which aims at the forced transfer of the property 
of a private person to the State (or the forced transfer by the State to the benefit of another 
private person). A clear definition of direct expropriation has been given in the award on 
liability in LG&E: “… the forcible appropriation by the State of the tangible or intangible 
property of individuals by means of administrative or legislative action”3. Expropriation 
thus involves, in its traditional sense, not just the effective loss of any right on – or flowing 

                                                 
2 Ronald S. Lauder v. Czech Republic, Tribunal constituted under the arbitration rules of UNCITRAL, 

award of 3 September 2001, para. 200. 
3 LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v. Argentine Republic, ICSID, Case 

n° ARB/02/1, decision on liability of 3 october 2006, para. 187. 
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from – the property concerned but also the loss of the title: the State appropriates the 
property concerned.  

By contrast, the idea of an indirect expropriation covers a broad range of very 
different measures which do not involve a transfer of property, but result in a serious 
interference with an investment. This generic category includes different types of 
expropriatory measures. For instance, the expression indirect expropriation is sometimes 
used in an interchangeable manner with that of de facto expropriation, in order to distinguish 
it from the direct expropriation considered as an expropriation de jure, as there is usually in 
the latter situation a legal instrument that directly brings about such taking. However, 
indirect expropriation results also quite often from a legal instrument and it does not seem 
therefore that it is particularly relevant to speak of de facto expropriation.  

Another expression frequently used is that of creeping expropriation4. A creeping 
expropriation is a process extending in time and comprising a succession of measures 
which, taken separately, do not have the effect of dispossessing the investor, but when put 
together do lead to such a result5. Creeping expropriation can in fact be analysed as a 
composite fact, such as it is established by the International Law Commission in the 
Articles on State responsibility (Article 15)6. An indirect expropriation is however not 
always creeping as it can result from a single measure and thus creeping expropriation 
targets only one category of measures which can be qualified as indirect expropriation. 
More simply, a creeping expropriation is always an indirect expropriation, while the 
contrary is not necessarily true.7 In the same vein, it is not right to assume that indirect 

                                                 
4 See in particular DOLZER (R.) and STEVENS (M.), Bilateral Investment Treaties, The Hague, Martinus 

Nijhoff Publishers, 1995, p. 99; UNCTAD, International Investment Agreements: Key Issues, Vol. I, New York, 
United Nations, 2004, Chapter 8 – Taking of Property,  p. 236.  This confusion is also made by arbitral 
tribunals: Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of Egypt, ICSID, Case n° 
ARB/99/6, award of 12 April 2002, para. 107; S.D. Myers Inc. v. Canada,  Tribunal instituted under the 
UNCITRAL rules, first partial award of 13 November 2000, para. 286. 

5 See the definitions given in the following awards: Siemens A.G. v. Republic of Argentina, ICSID, Case 
n° ARB/02/8, award of 6 February 2007, para. 263; Telenor Mobile Communications AS v. Republic of Hungary, 
ICSID, Case n° ARB/04/15, award on competence of 13 September 2006, para. 63; Compañia del Desarrollo de 
Santa Elena S.A., v. Republic of Costa Rica, ICSID, Case n° ARB/96/1, award on the merits dated 27 February 
2000, para. 76; Tradex Hellas S.A. v. Republic of Albania, ICSID, Case n° ARB/94/2, award of 29 April 1999, 
para. 191; Biloune v. Ghana Investments Centre, tribunal instituted under the UNCITRAL rules, award of 27 
October 1989, ILR, 1994, p. 209. See also dissenting opinion of the arbitrator Keith Highet in the case of 
Waste Management :  “a ‘creeping expropriation’ is comprised of a number of elements, none of which can – 
separately – constitute the international wrong. These constituent elements include non-payment, non-
reimbursement, cancellation, denial of judicial access, actual practice to exclude, non-conforming treatment, 
inconsistent legal blocks, and so forth. The ‘measure’ at issue is the expropriation itself; it is not merely a sub-
component part of expropriation”, Waste Management Inc. v. Mexico, ICSID, Case n° ARB (AF)/00/3, award of 
30 April 2004, para. 17. In the doctrine, see GAILLARD (E.), Chronique des sentences arbitrales du CIRDI, 
JDI, 2007, p. 310; REISMAN (W.M.) & SLOANE (D.R.), “Indirect Expropriation and its Valuation in the BIT 
Generation”, BYBIL, 2003, p. 125. See also UNCTAD, World Investment Report, 2003, p. 110; UNCTAD, 
International Investment Agreements: Key Issues, Volume I, Chapter 8, op. cit., p. 238.  

6 Siemens A.G. v. Argentina, op. cit., paras 264-265 ; SCHREUER (Ch.), “The Concept of Expropriation 
under the ECT and other Investment Protection Treaties”, in REBEIRO (C.) (ed.), Investment Arbitration and the 
Energy Charter Treaty, JurisNet, LLC, 2006, p. 132.   

7 See for example for such an analysis, Tecnicas Medioambientales TECMED S.A. v. The United Mexican 
States, ICSID, Case n ° ARB(AF)/00/2, award of 29 may 2003,  para. 114. 
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expropriation is necessarily a “disguised” expropriation8.  The ostensible or hidden 
intention to attain the property is not always present in the process which leads to the 
dispossession; it can even be assumed that it is rarely present. Therefore, if creeping 
expropriation and disguised expropriation are certainly two sub categories in the range of 
measures covered by indirect expropriation, they do not constitute the bulk of the 
measures that are today under discussing when it comes to indirect expropriation.  

In fact, the most heated discussion relates to measures that the Anglo-Saxon 
doctrine calls regulatory expropriation9 or regulatory taking10.  It is frequent that when 
investors claim for compensation of what they consider as an expropriation by measures 
taken by the State, the governments oppose this right to compensation in stating that no 
obligation to compensate results from the normal exercise of the government sovereign 
right to regulate for a legitimate public purpose.  

It seems that in order to find where the dividing line between legitimate regulations 
and regulatory takings is, two successive questions have to be asked. First, it has to be 
ascertained whether indeed a deprivation of property occurred (Is there a potential 
“expropriation”?). Second it has to be determined whether this dispossession entails 
compensation in all cases, when it is the result of a general measure whose aim was not to 
expropriate but was to regulate in the public interest, although its result was at first sight 
expropriatory (Are there however reasons not to compensate?). 

First question: what is the criterium to find that a regulation constitutes a potential 
indirect expropriation, because of the effect of the measure taken? It appears that the 
answer to this question is dominantly given through what could be called a quantitative 
approach. As is well known, an expropriation should be accompanied by an adequate 
compensation. Second question: although a measure is analyzed as potentially 
expropriatory, by application of a quantitative approach, should this be supplemented by a 
qualitative approach: in other words, should the nature of the measure be taken into account, 
in order to modify this conclusion (that there is potentially an expropriation). If the answer 
is positive and results in a finding that it cannot be considered that there is an indirect 
expropriation, then no compensation is due. 
 
 

II. A  QUANTITATIVE APPROACH IS USED IN ORDER TO DETERMINE THE 
EXISTENCE OF A POTENTIAL INDIRECT EXPROPRIATION 

 
There are, under this general doctrine, different views on the intensity of the effect 

on the economic situation needed for a measure to be qualified as a potential indirect 
expropriation. The question raised here is to try to determine how serious the interference 
with the rights of an investor must be in order to consider that an indirect expropriation 

                                                 
8 See however DETLEV (F.), “Foreign Investment Risk Reconsidered: the View from the 1980s”, 

ICSID Rev. – FILJ, 1987, p. 14.   
9 NEWCOMBE (A.), “The Boundaries of Regulatory Expropriation in International Law”, ICSID Rev. 

– FILJ, 2005, pp. 1-57. 
10 WÄLDE (Th.) et KOLO (A.), “Environmental Regulation, Investment Protection and “Regulatory 

Taking” in International Law”, ICLQ, 2001, pp. 811-848. 



 
 
 

ISSN 1662-8209 
 

LASIL  ?  
  SLADI      

 

Perspectives – 01/09 
 

has occurred. It seems that the case law has followed two trends, with one seeming 
nowadays dominant. 

 
a) Indirect expropriation is a lesser interference with property than direct 

expropriation 
 

The first possible approach consists in considering that for an indirect 
expropriation to exist, the effect of the challenged mesure could be less radical on the legal 
and economic situation of the investor than the effect of a direct expropriation.  

This first position considers that the difference between direct and indirect 
expropriation is the result, not the manner in which the interference with the investors’ 
rights is brought about. This approach seems more or less to have been adopted by the 
arbitral tribunal in the award in the case of Metalclad v. Mexico, rendered on August 30, 
200011. In essence, a deprivation of expected benefits, in whole or significant part, without 
any specific interference with the title to the property, could qualify, according to a certain 
interpretation of that decisionthis decision, as an expropriation.  
 

b) Indirect expropriation is similar in result to direct expropriation 
 

A second approach seems more generally adopted, which considers that in order to 
be qualified as an indirect expropriation, a measure must essentially have the same effect on 
the property rights than a direct expropriation, in other words, must interfere substantially 
with the property itself, not only with its proceeds. This position considers that the 
difference between direct and indirect expropriation is not the result, which has to be the 
same, but the manner in which the interference with the investors’ rights is brought about. 
As simply stated by the tribunal in Pope & Talbot “(s)omething that is equivalent to 
something else cannot logically encompass more.”12 

In the case of Pope & Talbot, Canada contended that “mere interference is not 
expropriatory; rather, a significant degree of deprivation of fundamental rights of 
ownership is required”13 and the tribunal accepted this approach as it stated “the test is 
whether that interference is sufficiently restrictive to support a conclusion that the property 
has been ‘taken’ from the owner”14. Then, the tribunal devoted itself to a meticulous 
analysis of the methods of business management after the disputed measure was adopted. 
It referred to indicators such as whether the investor directs the day-to-day operations of 
the investment or whether the host State supervised or interfered with the operation of the 

                                                 
11 “Thus, expropriation under NAFTA includes not only open, deliberate and acknowledged takings 

of property, such as outright seizure or formal or obligatory transfer of title in favour of the host State, but 
also covert or incidental interference with the use of property which has the effect of depriving the owner, in 
whole or in significant part, of the use or reasonably-to-be-expected economic benefit of property even if not 
necessarily to the obvious benefit of the host State”, Metalclad Corporation v. United States of Mexico, ICSID, Case 
n° ARB(AF)/97/1, award of 30 August 2000, para. 103. It has to be noted that, although the formulations 
used are very large in principle, in fact, in the Metalclad case it was a complete neutralization of the investment 
that was considered as an indirect expropriation. 

12 Pope & Talbot v. Canada, op. cit., para. 104. 
13 Pope & Talbot v. Canada, op. cit., para. 99. 
14 Ibid, para. 103. 
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investment, concluding that the investor had not lost control of his investment.15 Most 
arbitral tribunals proceed indeed to an appreciation of the control which the investor may 
exercise or not on his investment in order to qualify a measure as an indirect expropriation. 
When there is still a possibility for the operator to pursue certain activities, even much less 
profitable ones, the qualification of indirect expropriation cannot be retained, according to 
this trend in the case law.  

Thus, on the one hand, when the measure adopted by the State has the effect of 
destroying totally and irremediably the activity concerned, there is no doubt that it must be 
described as a potential expropriation. On the other hand, when it clearly appears that the 
investment is not substantially neutralized and deprived of any value, the tribunals refuse to 
find the existence of an expropriation. This analysis was adopted in many cases, whether 
they relied on Pope & Talbot or not, like Feldman16, Waste Management17, Encana18, Santa 
Elena19, Nykomb Synergetics Technology20. It is also by application of this second approach that 
the ICSID tribunals have so far considered the interferences with the rights of the foreign 
investors resulting from the Argentine measures adopted to cope with the economic crisis 
of 2001-2002 as not amounting to an indirect expropriation, in the different Argentine 
cases, CMS21, LG&E22, Enron23, as well as Azurix24.  

In this line of jurisprudence, arbitral tribunals have required that the investor be 
radically deprived of the enjoyment of his investment in order to make a finding that there 
is indirect expropriation25. In order to identify cases of economic damages equivalent to a 
true dispossession, the arbitral tribunals thus require a “sufficiently restrictive” interference, 
interference “of the kind in which the property must be regarded as seized”26, a “substantial 
deprivation”27, an “effective repudiation of the right, unredressed by any remedies available 
to the Claimant”28.  In other words, “the analysis focuses on whether the economic impact 

                                                 
15 Ibid, para. 100.  
16 Marvin Roy Feldman v. United States of Mexico, ICSID, Case n° ARB(AF)/99/1, Award of 16 

December 2002 , para. 152. 
17 Waste Management v. Mexico, op. cit., para. 175. 
18 EnCana Corporation v. Republic of Ecuador, Tribunal instituted under the UNCITRAL rules, award of 

3 February 2006, para. 14 and paras 117-178.  
19 Santa Elena v. Costa Rica, op. cit., para. 77:  “… there is ample authority for the proposition that a 

property has been expropriated when the effect of the measures taken by the State has been to deprive the 
owner of title, possession, or access to the benefit and economic use of his property”. 

20 Case of Nykomb Synergetics Technology  Holding AB v. Latvia, The Arbitration Institute of the 
Stockholm Chamber of Commerce, award of 16 December 2003, section 4.3.1: “[t]he decisive factor for 
drawing the border line towards expropriation must primarily be the degree of possession taking or control 
over the enterprise the disputed measures entail”. 

21 CMS v. Argentina, op. cit., paras. 263-264. 
22 LG&E v. Argentina, op. cit., para. 200. 
23 Enron v. Argentina, op. cit., paras. 245-246. 
24 Azurix v. Argentine Republic, award of 14 July 2006, ICSID Case No. ARB/01/12, para. 322. 
25 Tecmed v. Mexico, op. cit., para. 115; it is also one of the elements retained by the US-Iran Claims 

Tribunal; see Tippetts, Abbett, Mc Carthy, Stratton v. TAMS-AFFA, CTR,  29 June 1984, vol. 6, p. 219, where the 
tribunal stated that an indirect expropriation must affect “the fundamental rights of ownership”. 

26 Pope & Talbot Inc. v. Canada, Interim award of 26 June 2000, para. 102. 
27 CMS v. Argentina, op cit ., para. 262. 
28 Waste Managment v. Mexico, op. cit., para. 175. 
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unleashed by the measure adopted by the host State was sufficiently severe as to generate 
the need for compensation due to expropriation”29.   

In conclusion, the dominant jurisprudence considers to-day that to qualify as a 
potential indirect expropriation, a measure’s effect on the investor’s property right must 
respect a certain quantitative threshold, which can vary from one tribunal to the other, but 
which needs a serious interference with the control over the investment, which amounts to 
a neutralization of the investment. As soon as it appears that the measure has potentially an 
effect equivalent to expropriation, the expropriation regime should apply in principle: the 
measure must be accompanied by compensation, unless there are circumstances which 
make it possible to exclude the payment of this compensation. It is only at this stage that it 
is relevant to consider, whether it is necessary to take into account the goals pursued by the 
State, through a qualitative appreciation of the measure. 
 
 

III. SHOULD A QUALITATIVE APPROACH BE USED IN ORDER TO MODIFY THE 
CONCLUSIONS OF THE QUANTITATIVE APPROACH? 

 
Three answers can be given to the preceding question, namely: No, Yes, 

Sometimes. A legitimate regulation can indeed have an effect equivalent to expropriation. 
Faced with such a regulatory expropriation, some look only at one side of the coin, that is, 
look at the expropriatory effect, and consider that the consequence is that there should 
always be compensation for the damages suffered by the investors. Others look at the 
other side of the coin, that is, look at the legitimate exercise of a sovereign power, and 
consider that the consequence is that there should be no compensation for the exercise by 
the State of its powers. And finally, there is a third position that considers that one should 
take into account the two sides of the coin, and that the challenge is precisely to know 
where to draw the line, in balancing the conflicting interests of investors and States.  

 
a) First Approach: A unique legal regime applicable to all expropriatory 

measures concerned 
 

This approach is sometimes referred to as the sole effect doctrine30. In this approach, 
one does not look at the nature of the measure, but looks only at the expropriatory effect 
of the measure. If the effect is expropriatory, no other consideration should impede 
compensation. 

It is often referred to the Santa Elena v. Costa Rica award of February 27, 2000 to put 
forward the principle that the public interest goal of an otherwise expropriatory measure 
does not dispense the State to give compensation: “While an expropriation or taking for 
environmental reasons may be classified as a taking for a public purpose, and thus may be 
legitimate, the fact that the Property was taken for this reason does not affect either the 
nature or the measure of the compensation to be paid for the taking. That is, the purpose 
of protecting the environment for which the Property was taken does not alter the legal 
                                                 

29LG&E Energy Corp. v. Argentina, op. cit., para. 191. 
30 DOLZER (R.), “Indirect Expropriations: New Developments?”, N.Y.U. Env. L.J., 2003, p. 90.   
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character of the taking for which adequate compensation must be paid. The international 
source of the obligation to protect the environment makes no difference”31. Expropriation 
having intervened in the case for reasons of environmental protection, the tribunal 
specified that: “Expropriatory environmental measures – no matter how laudable and 
beneficial to society as a whole – are, in this respect, similar to any other expropriatory 
measures that a state may take in order to implement its policies: where property is 
expropriated, even for environmental purposes, whether domestic or international, the 
state’s obligation to pay compensation  remains”32. 

The Santa Elena award is based on the idea that the State can only carry out an 
expropriation for reasons of public utility. Consequently, it is not acceptable that it could 
invoke the public interest, even a particularly important one, in order to release itself from 
the obligation to pay compensation to the dispossessed investor. It should however be 
mentioned that this was a case of direct expropriation, for which the presence of public 
purpose is indeed a condition of the legality of the taking33, and this has to be kept in mind 
before applying this solution to an indirect expropriation. 
 

b) Second Approach: The State does not need to compensate a potential 
expropriation resulting from the exercise of its general regulatory powers 

 
Here the analysis is: whatever the indirect effect on investors’ rights, the nature of 

certain measures exclude compensation. This position starts from the premise that it is a 
well established principle in public international law that the State may not be held 
responsible for the economic consequences resulting from the State’s adoption of general 
regulation measures, taken in good faith, in the pursuit of a legitimate interest and in a non-
discriminatory way, in other words resulting from the exercise of its regulatory or police 
powers.  

Scholars have adopted this approach, among them Ian Brownlie, according to 
whom: “State measures, prima facie a lawful exercise of powers of governments, may affect 
foreign interests considerably without amounting to expropriation. Thus, foreign assets and 
their use may be subject to taxation, trade restrictions involving licenses and quotas, or 
measures of devaluation. While special facts may alter cases, in principle such measures are 
not unlawful and do not constitute expropriation”34. The corollary with regard to foreign 
investors is that certain regulatory risks remain at their charge. Today, some arbitral 
tribunals strongly reaffirm the fact that certain risks are the essence of investment and in 
particular the risk of having the national authorities intervening in a sense which harms the 
interests of the foreign operators35. It is not the function of international law to shelter 
them from these risks.  

                                                 
31 Santa Elena v. Costa Rica, op. cit., para. 71.  
32 Ibid., para. 72. 
33 On 5 May 1978, Costa Rica issued an expropriation decree of the property of Santa Elena. 
34 BROWNLIE (I.), Principles of Public International Law, Oxford University Press, 1999, 5th edition, 

p. 535. 
35 Robert Azinian, Kenneth Davitian & Ellen  Baca v. Mexico, ICSID, Case n° ARB(AF)/97/2, award of 

1st November 1999, para. 83; Telenor v. Hungary, op. cit., para. 64. 
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Some general statements to the same effect can also be found in some arbitral 
awards. In the case of Feldman v. Mexico, for example, the arbitral tribunal reminded that: 
“Governments must be free to act in the broader public interest through protection of the 
environment, new or modified tax regimes, the granting or withdrawal of government 
subsidies, reductions or increases in tariff levels, imposition of zoning restrictions and the 
like. Reasonable governmental regulation of this type cannot be achieved if any business 
that is adversely affected may seek compensation, and it is safe to say that customary 
international law recognizes this”36. The explanation is due to the use by the State of its 
police powers, as stated in Tecmed: “The principle that the State’s exercise of its sovereign 
powers within the framework of its police power may cause economic damage to those 
subject to its powers as administrator without entitling them to any compensation 
whatsoever is undisputable”37. 

But, the clearest and strongest elaboration of this position can probably be found in 
the Methanex award, as well as in the Saluka award, an UNCITRAL arbitration under a BIT. 
In the Methanex case, the arbitral tribunal did hold that: “ … the Californian ban was made 
for a public purpose, was non-discriminatory, and was accomplished by due process, … 
from the standpoint of international law, it was a lawful regulation and not an 
expropriation.” The Saluka award stands for the same general statement: “It is now 
established in international law that States are not liable to pay compensation to a foreign 
investor when, in the normal exercise of their regulatory powers, they adopt in a non-
discriminatory manner bona fide regulations that are aimed at the general welfare”38. 

However, as will be seen in the next point, in spite of these general statements, not 
all measures adopted in the exercise of the so-called police powers, are susceptible to be 
taken without compensation, according to the same arbitral tribunals.  

 
c) Third Approach: Depending on circumstances, a compensation will or will 

not be due for a potential expropriation resulting from general regulation 
 

More often, the real question is what happens when a measure is both potentially 
expropriatory AND a legitimate regulation. That is the difficult issue. As stated by the 
tribunal in Feldman, “(n)o one can seriously question that in some circumstances 
government regulatory activity can be a violation of Article 1110”39. However, the difficulty 
in identifying measures of regulation which fall under the shadow of this regime of 
expropriation is such that “it is much less clear when governmental action that interferes 
with broadly-defined property rights ... crosses the line from valid regulation to a 
compensable taking, and it is fair to say that no one has come up with a fully satisfactory 
means of drawing this line”40. 

                                                 
36 Ibid., para. 103. See also Lauder v. Czech Republic, op. cit., para. 198 ; Middle East Cement Shipping v. 

Egypt, op. cit., para. 153.  
 37 Tecmed v. Mexico, op. cit., para. 119. 

38 Saluka Investments BV v. Czech Republic, Tribunal constituted by virtue of the arbitration regulation 
of the CNUDCI, partial award of 17 March 2006, para. 255. 

39 Feldman v.  Mexico, op. cit., para. 110. 
40 Ibid., para. 100.  
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According to this last approach, although the police measures are normally 
excluded from the prism of expropriation, there are still some circumstances in which 
compensation is due41.  The new model of the American BIT envisages therefore that: 
“Except in rare circumstances, non-discriminatory regulatory actions by a Party that are 
designed and applied to protect legitimate public welfare objectives, such as public health, 
safety, and the environment, do not constitute indirect expropriations”42.  

Two approaches, the result of which is quite similar, have been adopted, although 
there might be some differences as far as the burden of proof is concerned. A first 
approach considers that general regulatory actions are normally compensable on grounds 
of expropriation, but that a general analysis has to be made of all circumstances to decide 
whether or not some compensation is due. The second approach considers that general 
regulatory actions are normally not compensable but that a general analysis has to be made 
of all circumstances to decide whether or not some compensation is due. In one approach, 
the principle is that a legitimate regulation can in principle be analysed as an expropriation, 
unless the circumstances entail that it has not to be considered as such. In the other 
approach, the principle is that a legitimate regulation cannot in principle be analysed as an 
expropriation, unless the circumstances entail that it has to be considered as such. 
Whatever the approach between principle and exception, the dividing line is to be drawn. 
Some elements to be taken into account for drawing this dividing line are said to be the 
following.  

First, among the circumstances to be considered, when there is a change in the 
general legislation, is whether the State has made special commitments to the foreign 
investors precisely not to change that general legislation: here, have to be considered all the 
eventual stabilization clauses.  In the Methanex award, all claims were dismissed and the 
tribunal made a strong statement to the effect that legitimate regulation should not entail an 
obligation to compensate the foreign investors that claim to have been expropriated as a 
consequence thereof, unless there are specific commitments to the contrary.43 

Second, another path of reflexion seems to be, in order to draw the dividing line, to 
use the principle of proportionality, as is being done by the European Court of Human 
Rights44. One could look here whether there is a good balance, a proportionnality between 

                                                 
41 Consideration of the interference with the expectations of the investor and the nature of 

governmental action, in addition to the economic impact, is at this juncture directly inspired by the 
identification criteria of the takings retained by the Supreme Court of the United States: “It is well established that 
a takings case "entails inquiry into [several factors:] the character of the governmental action, its economic impact, and its 
interference with reasonable investment-backed expectations”, U.S. Supreme Court, Lucas v. South Carolina Coastal 
Council, 505 U.S. 1003 (1992). 
 42 Annex B para. 4 b) of the model. 

43 “ … as a matter of general international law, a non-discriminatory regulation for a public purpose, 
which is enacted in accordance with due process and, which affects, inter alios, a foreign investor or 
investment is not deemed expropriatory and compensable unless specific commitments had been given by 
the regulating government to the then putative foreign investor contemplating investment that the 
government would refrain from such regulation.”, Methanex Corporation v. United States of America, NAFTA 
Arbitral Tribunal, Final Award, 3 August 2005, Section IV D para.7.  

44 European Court of Human Rights, In the case of Matos e Silva, Lda., and Others v. Portugal, 
judgment of September 16, 1996, 92, p. 19 , http://hudoc.echr.coe.int. ; European Court of Human Rights, 
In the case of Mellacher and Others v. Austria, judgment of December 19, 1989, 48, p.24; In the case of 
Pressos Compañía Naviera and Others v. Belgium, judgment of November 20, 1995, 38, p. 19, 
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the needs of the public interest and the interference with private property rights. This test 
was referred to in Tecmed: after stating that there is “no principle stating that regulatory 
administrative actions are per se excluded from the scope of the Agreement, even if they 
are beneficial to society as a whole – such as environmental protection”45, the tribunal 
stated that compensation was dependent on the proportionality of the infrigment to private 
rights of the investor to the publc interest fostered46. 

 
 

CONCLUSION 
 
The preceding considerations are meant to somewhat set the stage for an informed 

discussion on the concept of indirect expropriation as it arises mainly from arbitral case 
law. Although the case-law review sheds indeed some light on the contours of this difficult 
concept, we are still far from having a sufficiently precise understanding of its scope.  

As lucidly stated in the already cited Saluka case: “… international law has yet to 
identify in a comprehensive and definitive fashion precisely what regulations are considered 
“permissible” and “commonly accepted” as falling within the police or regulatory power of 
States and, thus, noncompensable. In other words, it has yet to draw a bright and easily 
distinguishable line between non-compensable regulations on the one hand and, on the 
other, measures that have the effect of depriving foreign investors of their investment and 
are thus unlawful and compensable in international law.”47 

It is hoped that this paper is a contribution to the ongoing effort to draw this 
“bright and easily distinguishable line”. 
 
 
 
 

                                                                                                                                               
http://hudoc.echr.coe.int.; European Court of Human Rights, In the case of James and Others, judgment of 
February 21, 1986, 50, pp.19-20, http://hudoc. echr.coe.int. 

45 Tecmed v. Mexico, op. cit., para. 121. 
46 “After establishing that regulatory actions and measures will not be initially excluded from the 

definition of expropriatory acts, in addition to the negative financial impact of such actions or measures, the 
Arbitral Tribunal will consider, in order to determine if they are to be characterized as expropriatory, whether 
such actions or measures are proportional to the public interest presumably protected thereby and to the 
protection legally granted to investments, taking into account that the significance of such impact has a key 
role upon deciding the proportionality” Ibid., para. 122. 

47 Saluka  v. Czech Republic, op. cit., para. 263. 


